
Letter to the Presiding Officer dated 14 May 2020  
 
Dear Presiding Officer  
 
The Education (Deemed Decisions) (Coronavirus) (Scotland) Amendment 
Regulations 2020 The Education (Deemed Decisions) (Coronavirus) (Scotland) 
  
Amendment Regulations 2020, SSI 2020/149, were made by the Scottish Ministers 
under sections 28D(3)(b) and 28H(5)(b) of the Education (Scotland) Act 1980. The 
Regulations are being laid before the Scottish Parliament today, 14 May 2020, and 
come into force on 15 May 2020.  
 
Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets 
out that a negative SSI must be laid before the Scottish Parliament at least 28 days 
before the instrument comes into force. On this occasion, this has not been complied 
with and to meet the requirements of section 31(3) that Act, this letter explains why.  
 
These regulations amend regulation 5 of the Education (Placing in Schools Etc-
Deemed Decisions) (Scotland) Regulations 1982 (“the Deemed Decision 
Regulations”), to extend the time period after which the failure of an education 
appeal committee to hold a hearing on an exclusion appeal is deemed to be a 
decision confirming the original exclusion decision of the education authority. That 
time period is extended from one month to four months.  
 
Under regulation 4 of the Schools General (Scotland) Regulations 1975, education 
authorities have the power to exclude a pupil from a school within their management. 
In practice, this is used to exclude pupils from school temporarily or to remove them 
from the Register (“permanent exclusion”). Temporary exclusion is where the pupil 
returns to school within a set period of days. In Scotland, in 2018/19, 97.8% of 
temporary exclusions were for a period of up to 5 days, of those 68.6% were for one 
or two days. Permanent exclusion is where the pupil is excluded from the school. 
Permanent exclusion does not prevent the pupil from accessing education 
permanently, as the education authority duty to provide education remains, as does 
the duty to provide education elsewhere than at a school during periods of exclusion. 
In 2018/19, there were three permanent exclusions.  
 
As a result of the current Coronavirus outbreak, education authorities are reporting 
significant difficulties in providing the necessary resources needed to successfully 
carry out the exclusion appeal process. Principally, it will be very difficult for 
education authorities to allocate staff to this task given that many are currently 
engaged in “life and limb” activities in response to the current outbreak. Social 
distancing also prevents hearings from taking place in person.  
 
In light of these concerns, the Education (Miscellaneous Amendments) (Coronavirus) 
(Scotland) Regulations 2020 (SSI 2020/128) made amendments that are intended to 
be temporary, to the Education (Appeal Committee Procedures) (Scotland) 
Regulations 1982 and the Deemed Decisions Regulations, which provide for the 
statutory timescales relating to the procedures and decisions of Education Authority 
appeal committees. These statutory timescales apply to placing request appeals and 
to exclusion appeals. 



The Deemed Decision Regulations make provision for deemed decisions of an 
education authority appeal committee where it has failed to hold a hearing within a 
certain period of time. In these circumstances, the appeal committee is deemed to 
have confirmed the education authority’s decision. SSI 2020/128 extended this time 
period to four months for appeals relating to placing requests. Unfortunately, due to 
an error, the period for deemed decisions relating to exclusion appeals was not 
similarly extended.  
I should be very clear that the effect of this amendment is to extend the period of 
time after which a failure of an education appeal committee to hold a hearing in 
relation to an exclusion becomes a deemed decision, which can then be appealed. It 
does not extend in any way the length of time that a pupil is excluded from school. 
As I indicated above, the period of exclusion in the case of temporary exclusion 
would only have lasted a matter of days. In such cases, the pupil is already back in 
school and a successful appeal would result in the exclusion being effectively 
cleared from the pupil’s record. In the relatively rare case of a permanent exclusion, 
alternative arrangements would have been made for the pupil’s continued education, 
prior to an appeal being made.  
We regret this breach of the 28 day rule, but we consider that in the circumstances it 
is necessary to bring these modifications into force as early as possible. While 
pupils, young people and parents will remain entitled to appeal exclusion decisions, 
these measures will provide sufficient flexibility in timescales to successfully support 
the process for education authorities to convene appeal committees to hear such 
appeals.  
Yours sincerely,  
 
Graeme Logan  
 
Director of Learning 


